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416 CALIFORNIA LAW REVIEW 

cannot say that it loses anything of force by reason of its inter- 
esting and satirical style. The opinion of Mr. Justice Shaw, how- 
ever, will strike the lawyer as the more trustworthy and as a more 
satisfactory form of judicial statement. 

The Los Angeles ordinance in question created a Municipal 
Charities Commission and forbade the soliciting of charity by any 
person, firm or corporation without the authorization of the com- 
mission. The commission was in effect given complete and arbi- 
trary power to forbid any person from soliciting for charity, 
regardless of his personal character, worth or fitness. While the 
soliciting of contributions for charitable purposes is undoubtedly 
subject to regulation under the police power, the ordinance in 
question transcended the limits of reasonable regulation. It was 
unquestionably unconstitutional and void. 2 

W. C. J. 

Nuisance: Municipal Corporations: Power of Munici- 
pality to Prohibit or Regulate Emission of Smoke. — In 
Northwestern Laundry v. Des Moines 1 the United States Supreme 
Court passed upon the power of a state legislature to declare the 
emission of smoke a nuisance, and the power of a municipality to 
abate such a nuisance. An Iowa law declared the emission of 
dense smoke to be a nuisance in cities of 30,000 or more inhabitants 
having a commission government, and in cities of 16,000 or more 
having a special charter. Such cities were empowered to abate 
the nuisance and to provide necessary regulations for that purpose. 
Pursuant to this authority a Des Moines ordinance prescribed tests 
for density, compelled the remodeling of furnaces causing the 
nuisance, required the approval of the city smoke inspector for all 
furnace equipment, and made his decisions subject to the review of 
a smoke commission. The act and ordinance were held valid, the 
one as a proper exercise of the police power of the state, the other 
as a regulation reasonably adapted to accomplish the purpose of 
the statute. Speaking for the Court, Mr. Justice Day said: "So 
far as the Federal Constitution is concerned, we have no doubt the 
state may by itself, or through authorized municipalities, declare 
the emission of dense smoke in cities or populous neighborhoods a 
nuisance and subject to restraint as such; and that the harshness 
of such legislation, or its effect upon business interests, short of a 
merely arbitrary enactment, are not valid constitutional objections. 
Nor is there any valid Federal constitutional objection in the fact 
that the regulation may require the discontinuance of the use of 



2 Yick Wo v. Hopkins (1886), 118 U. S. 356, 6 Sup. Ct. Rep. 1064,30 
L. Ed. 220; Ex parte Sing Lee (1892), 96 Cal. 354, 31 Pac. 245; Los 
Angeles County v. Hollywood Cemetery Assn. (1899), 124 Cal. 344, 57 
Pac. 153; Schaezlein v. Cabaniss (1902), 135 Cal. 466, 67 Pac. 755; 
Hewett v. Board of Medical Examiners (1906), 148 Cal. 590, 84 Pac. 39. 

1 (Jan. 10, 1916), 36 Sup. Ct. Rep. 206. 
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property, or subject the occupant to large expense in complying 
with the terms of the law or ordinance." 

At common law the emission of smoke was not a nuisance per 
se. Only where there was an unreasonable use of equipment and 
where a tangible and substantial injury resulted would relief be 
granted. 2 It has been held that the emission of dense smoke could 
not be declared a nuisance unless it were so in fact. 3 From this 
point of view we have one decision to the effect that without limit- 
ations as to density and length of emission such a declaration is 
unreasonable and void. 4 Again, some reluctance has been mani- 
fested in permitting a city itself to declare dense smoke to be a 
nuisance without explicit legislative authority. 5 The present atti- 
tude of the courts is much more liberal and municipalities now 
have a fairly free rein. 

Under legislative acts declaring the emission of dense smoke a 
nuisance, municipalities may take all means to regulate and abate 
the nuisance which are not clearly unreasonable. 8 Moreover, it is 
generally held that the municipality may declare dense smoke to 
be a nuisance under legislative authority to declare what are 
nuisances, 7 or under the general authority to enact ordinances for 
the preservation of health, property, and the general welfare. 8 No 
longer will regulation be limited to cases where actual injury is the 
universal result, 9 and the fact that no known device can prevent 
the nuisance in a given case is immaterial. 10 Some cases go so far 
as to hold that the emission of dense smoke in cities is a nuisance, 
even without legislative declaration. 11 Reasonable exceptions to 
the operation of smoke ordinances are allowed. 12 

The principal case is well within the line of validity drawn by 
present day decisions. 

H. E. A. 



2 Wood on Nuisances, §§ 432, 439, 441. 

3 St. Paul v. Gilfillan (1886), 36 Minn. 298, 31 N. W. 49. 

1 St. Louis v. Heitzeberg P. & P. Co. (1897), 141 Mo. 375, 42 S. W. 
954, 39 L. R. A. 551, 64 Am. St. Rep. 516. This decision must, however, 
be taken to have been substantially modified by State v. Tower (1904), 
185 Mo. 79, 84 S. W. 10, 68 L. R. A. 402. 

5 Supra, n. 3. 

6 Dillon, Municipal Corporations, §§ 574, 694, and cases cited. 

7 Glucose Refining Co. v. Chicago (1905), 138 Fed. 209; Bowers v. 
Indianapolis (1907), 169 Ind. 105, 81 N. E. 1097. 

8 Ex parte Junqua (1909), 10 Cal. App. 602, 103 Pac. 159; Atlantic 
City v. France (1908), 75 N. J. Law, 910, 70 Atl. 163, 18 L. R. A. (N. S.) 
156; Rochester v. Macauley-Fien Milling Co. (1910), 199 N. Y. 207 92 
N. E. 641, 32 L. R. A. (N. S.) 554. 

9 Glucose Refining Co. v. Chicago (1905), 138 Fed. 209; State v. 
Tower (1904), 185 Mo. 79, 84 S. W. 10, 68 L. R. A. 402. 

10 Moses v. United States (1900), 16 App. D. C. 428, 50 L. R. A 532 
"St. Paul v. Haugbro (1904), 93 Minn. 59, 100 N. W. 470, 66 L. R 

A. 441, 106 Am. St. Rep. 427. 

12 People v. Lewis (1891), 86 Mich. 273, 49 N. W. 140. 



